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REPLY BRIEF OF DEFENDANT AND THIRD- 
PARTY PLAINTIFF-APPELLANT 


Statement 

This reply brief is being submitted because in their 
briefs appellees have elected to omit certain material evi¬ 
dence from their facts, have misinterpreted the law. and 
seek to have this appeal determined on issues which 
were not submitted to the jury and on which the jury was 
not charged. 


POINT I 

Inference and conjecture are not substitutes for 
probative evidence. 

Admittedly, it is the function of a jury to weigh the 
contradictory evidence and inferences and select from 
among conflicting inferences and conclusions that which it 
considers most reasonable; anil in doing this, a certain 
measure of speculation and conjecture is permitted. How¬ 
ever. as this Court pointed out in O'Conner v. Pennsyl¬ 
vania llli. Compan/t, 30S F.2d ‘HI. !»14-!Ur> (2d Cir. 1%2). 
a jury cannot be permitted to make unreasonable findings 
of fact and its inferences must be within the range of 
reasonable probability. Insular as speculation and con¬ 
jecture are concerned, there must lx* an evidentiary basis 
for the inferences. Lavender v. Kuril, 227 F.S. tl4r>, (io3 
(l!»4ii) and they are not a substitute for probative facts. 
While in Tennant v. Peoria and I'.l . Kff. ( 321 I .S. 

2!>. the I'nited States Supreme Court did sa\ that the 
Courts were not free to reweigh the evidence and set aside 
the jury verdict because the evidence gave equal support 
to inconsistent inferences or because a Court might feel 
that other results were more reasonable, it did not dim- 
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inato tlit* necessity of establishing probative facts which 
would support not just any inferences but inferences which 
were reasonable. It said at page 33: 

"Petitioner was required to present probative tacts 
from which the negligence and the causal relation 
could reasonably l>e inferred, ‘The essential require¬ 
ment is that mere speculation be not allowed to do 
duty for probative facts, after making due allowance 
for all reasonably possible inferences lavoring the 
party whose case is attacked.' Galloway v. I nited 
Stairs, 319 C.S. 07*2, 395, S7 L. ed. 1458, 147:4, 03 S Ct. 
1H77; Atchison, T. << S.I'.U. ('a. v. loops, 2S1 C.S. 351, 
74 L ed. 8 !Hi, 50 S C t. 2S1.” 

'Plus Court has not adopted a different rule. In Li In relit 
v. Itethlchmi Steel t'orp., 402 K.2d 5S5 (2 Cir. 1008) it 
held that in viewing the evidence in the light most favor¬ 
able to the non-moving party, it must give the party the 
benefit of all inferences which the evidence fairly supports. 
In Haduttion Dynamics, Dir. v. Goldmuntz, 404 f .2d 870 
(2 Cir. 1072) it said at page KS7: 

"Moreover, as was pointed out by Judge Havns- 
worth in I'ord Motor Company v. McDacid , 2.>11 I 1 .2d 
201. 200 (4 Cir.), cert, denied, 358 I’.S. 008, 7!* S.Ct. 
204, 3 L.Kd.2d 220 (1058), ‘Permissible inferences 
must still be within the range of reasonable prob¬ 
ability, however, and it is the duty of the court to 
withdraw the case from the jury when the necessary 
inference is so tenuous that it rests merely upon 
speculation and conjecture.’” 
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POINT II 

There is no probative evidence in the record to sup¬ 
port a finding or an inference that the defendant ship¬ 
owner ordered, directed or required that more pipe 
be stowed into the pipe bed, than that which the pipe 
bed was reasonably fit to hold. 

In support of their contention that the jury could have 
inferred from the evidence that the upright or uprights 
broke because the pipe bed was overloaded, the appellees 
point out two statements, one of which was made by the 
carpentry foreman -Montella and the other by the hatch 
boss Katliff and urge that standing in isolation they sus¬ 
tain an inference of overloading. 

On redirect examination .Montella was permitted to 
testify over objection that when lie reached the sc tie of 
the accident after the pipe had been moved in order to free 
plaintiff’s left foot (32a, 7!ki ■•'da, 141a), lie observed that 
the pipe was stowed much higher than the upright (25sa). 
This testimony was given alter an objection to l lie question 
“if the pipe is loaded above the 5-foot area, will it hold 
the pipe.'" was sustained by the Court on the ground that 
there was no such testimony in the case (257a). 

The hatch boss Katliff was permitted to testify also 
ovei objection that if the pipe was placed higher than the 
uprights, that would be bad practice (114a 115a). The 
objection to the question was made by plaintiff's counsel 
on the ground that there was no proof in the case that the 
pipe was placed higher than the uprights and the (dart 
permitted the answer only on the ground that it was 
“a theoretical question” (11 4;i-115a ). Prior to answering 
this question, hatch boss Katliff laid testified that when 
the accident occurred, tin pipe in the pipe bed was below 
the height of the uprights (lo*a-109u). < hi recross-exami- 
natioii Katliff was emphatic that the only reason why 
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it was not frond practice to load tlu* pipe above the height 
of the upright was because the pipe would roll out of the 
the bed (118a). 

Prior to testifying that the pipe was stowed much 
higher than the uprights, Montella had testified that the 
pipe bed as it had been constructed by him could hold 
anything no matter what size pipe*, diameter pipe, or 
length of pipe that went into the bed (254a -255a). He 
also testified that after inspecting the split upright fol¬ 
lowing the plaintiff's accident, and noting that it had 
round markings on it (221a, 24fia-247a) he could tell what 
the cause of the split was and that in his opinion based on 
his experience and having soon other damaged uprights, 
tin* upright in question was caused to split because it had 
been damaged by the longshoremen in permitting the pipe 
to come into contact with it in the course of the binding 
operation (220a-221a). 

The United States Supreme Court however held in 
Mnorr v. ('hesa/o akt <t Ohio Kailnafi Co., 1140 I .S. oT.l. -h” 
(1051), that inferences cannot be supported by isolating 
portions of a witness's testimony, particularly when such 
isolated testimony placed in its setting of uncontradicted 
and unequivocal testimony is totally at variance with such 
an inference. The omission from the appellees’ briefs of 
any mention of Montella's testimony as to the cause of tin* 
breaking of the upright and Ratliff's testimony as to why 
lie felt that the loading of pipe higher than the uprights 
was bad practice therefore appears to be more than a mere 
oversight. 

The appellees' briefs also suggest that because one of the 
exhibits for which the jury asked was the cargo plan and 
this earg# plan showed that 41 pieces of pipe were to be 
stowed on the port and starboard sides of #1 hatch and 72 
pieces at i?2 hatch, the jury could have concluded that the 
41 pieces as well as the 72 pieces were all to be stowed at 
ii-1 hatch, and inferred contrary to the cargo plan, that the 





shipowner had ordered such stowage thereby resulting in 
overloading the area. As the I nited States Supreme ( ourt 
pointed out in Moore v. ('he^apeake <t Ohio llailu’uy < o., 
J4<) I'.S. o7.‘{, 570, disbelief of evidence does not supply a 
want of proof even though it may be the jury's 1 unction to 
e red it or discredit all or part of the testimony. 1 bus, it 
the jury disbelieved the cargo plan, it could not on the 
basis thereof infer that all tin* pipe was to be stowed in or 
_ at rrl hatch. 

There was neither claim nor testimony that more than 41 
pieces of pipe were required to be stowed in separate beds, 
one on the port and the other on the starboard side ot iil 
hatch, or that more than 41 pieces or half that amount 
were stowed in the pipe* bed at i^l hatch at the time ot the 
plaintiff’s accident, or for that matter, at any other time. 
The record is devoid of any evidence as to how many pieces 
of pipe were in the pipe bed at the time in question. I he 
longshoreman James Head did testily that alter the acci¬ 
dent, the longshoremen resumed loading pipe across the top 
of the hatch. There is no evidence that this was being done 
because too much pipe had been ordered to be put into the 
bed in question. The plaintiff testified without contradic¬ 
tion that when his accident occurred, he was in the process 
of removing the hooks from the last two pipes which were 
to be placed in the pipe bed in question (Jl'a). Admittedly, 
the jury was not required to accept the plaintitf's testimony. 
In order to infer from Head's testimony that the reason the 
pipe was being stowed across the top of the hatch, the jury 
would have to reason from no testimony tjiat this was 
being done because there was too much pipe to stow in the 
pipe bed, then infer from the happening of the accident 
that the reason the upright or uprights gave way, was be¬ 
cause an excessive number of pipe had boon stowed in the 
pipe bed. and then further from no evidence at all. that the 
shipowner had ordered, directed, or required this excessive 
though indeterminate number of pipe to be stowed in the 
pipe bed. 
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Since the mere happening of an accident is not proof of 
either negligence or unseaworthiness, Mosley v. ( in Mar 
A ilia, S.A., 314 F.2d 223, 22K-22!) (3d Cir. 1%3) such rea¬ 
soning as the Court stated in Moore v. Chesapeake <f Ohio 
Hail way Co., supra (340 I’.S. at page 57#) would be specu¬ 
lation run riot and not a substitute for proof. 

In Atlantic <{' Gulf Stcrerlorcs v. Ellcrmau Lints, 3ti!t 
I .S. do'j, 304. tlie I’nited States Supreme Court admittedly 
did state that “where there is a view of the case that 
makes the jury's answers to special interrogatories con¬ 
sistent. they must be resolved that way", lb-fore it did 
so, the Court was careful to review the evidence support¬ 
ing that view and point out that it was not only an issue 
on which the case went to the jury, but also was “a matter 
which was covered by the charge to the jury on the issue 
of unseaworthiness, and properly so". It is significant 
that it was a matter which was not only covered bv the 
charge, but by a proper charge. In the Atlantic <t Gulf 
Stevedores v. KUennan Lines case, the jury had found 
both that the shipowner was negligent and that its vessel 
was unseaworthy. It was because of these findings that 
the Court pointed out that “the totality of the circum¬ 
stances" were to be taken into account in determining 
whether there was a view of the case which made the jury’s 
answers consistent. In this case, the jury however found 
no unseaworthiness. Thus, any view of the case which 
might be dependent on a finding of unseaworthiness or 
might have been a basis for making the jury’s finding 
consistent if there had been a finding of unseaworthiness, 
is not a valid basis for sustaining tin* jury’s finding of 
negligence on the part of the defendant shipowner. 

Kven though the appellees belabor the contention that 
the jury could have inferred that an upright or uprights gave 
way because the pipe bed was overloaded or that the ship¬ 
owner either ordered, directed, or required tin* over¬ 
loading of the pipe bed. there was never any such claim 





urged. Nor was there ever any claim that a sufficient 
number of pipe beds were not constructed at I hatch 
in order to contain the +1 pieces of pipe which were sched¬ 
uled to be loaded therein. These are simply after-thoughts 
which have been created for the purpose ot this appeal, 
and found no support in the record. In it- charge to the jury 
the Court speeifhi.llv restricted the negligence claim in¬ 
specting stowage and the loading operations to supervision 
of the cargo operations and the manner used to load, stow 
and carry the cargo (408a). Thus, not only was the al¬ 
leged overloading not an issue submitted to the jury, but 
under the Court’s charge, a finding of overloading was not 
only not permissible but was contrary to the < oiirt s 
charge. See further Point VI, iitfro. 

POINT III 

The only view of the case that makes the jury s 
answers to the special interrogatories consistent, is 
that the longshoremen damaged the uprights. 

As has been pointed out in the main brief, the trial 
judge refused to charge the jury that while the shipowner 
may have been in overall control of the operation, it had 
no duty to supervise the longshoremen in tile manner in 
which they conducted their work and was not liable tor 
the negligence of the longshoremen in the conduct ol then 
work. Further, as has been shown in the main brief, tin- 
trial court was in error in charging that the shipowner's 
right to indemnity could be forfeited by some inaction 
on its part. Though this was incorrect, it was the law of 
the case and the jury’s answers must be considered in 
the light of this law. 

Since the case went to the jury on the issues of whether 
the upright or uprights gave way in normal use or lie- 
cause they were damaged by the longshoremen, and tin- 
jury found that the vessel was not unseaworthy and tin- 
pipe bed therefore reasonably fit for its intended pur- 



pose, lint that tlu* longshoremen breached its warranty 
of workmanlike service, the only view of the case that 
makes the jury’s answers to these special interrogatories 
consistent, is that the longshoremen damaged the uprights 
in the course of the lending operation, and that the ship¬ 
owner was negligent because of its failure to properly 
supervise the cargo operations and the manner used to 
load, stow and carry the cargo, and that its inaction 
precluded indemnity. Neither Atlantic ,f Half Stevedores 
v. Eller man Lines, supra, nor any other case holds that 
to achieve consistency in the jury’s answers, erroneous 
instructions must be ignored and it be assumed that the jui> 
applied the correct law. 

In its brief, the stevedore International Terminal 
Operating t'o., Inc., at page 10, states that the ship s 
officers “were concededly present and supervising tin- 
loading operation”. There is no such concession anywhere 
in the record ami there is no evidence that they either 
were or were not present and that they were or wen- not 
supervising the loading operation. As a matter o! tact, 
the testimony in this case was uneontroverted that while 
tin- shipowner’s port captain and the master and clue! 
officer of the SS MostjviKHo drew up and approved tin- 
proposed stowage, it was subject to the approval of the 
Stevedore (lTda) and the hatch boss directed the long¬ 
shoremen how to lay the pipe in the bed <and that tin- 
pipe was put on the ship in tin- place where the stevedore 
told the hatch boss ' -tow it (Slu). 

There also was no evidence in the ease that the ship s 
officers or anyone for whom the shipowner was responsible 
in any way directed, interfered with or in any way were 
involved in the loading operation except as it was con¬ 
cerned with shipboard stability and contamination ot one 
cargo with the other (IIKSn .! v -!*n). 

The record is devoid of any evidence of any condition 
either caused by the defendant shipowner or of which it 
had knowledge or which should have been discovered in the 
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exercise of reasonable cart*. It is suggested at page 19 
the plaintiff’s l»ri«*f that tin* jury could have concluded that 
ihc shipowner was negligent because its ]>ersonnel were 
present and saw the overloading, or were not present and 
in attendance when they should have been. As the ( omt 
pointed out in Xo*al v. Cahnar Stromshi /> Cor/loration, 
339 F. Supp. 123'), 1237 (E.l). 1’a. 1972) it follows from the 
jury's finding that the vessel was seaworthy, that the ship s 
personnel not only performed their duties with due dili¬ 
gence. hut also in accordance with the absolute standards 
required for seaworthiness. <Mi the other hand, it as the 
appellees concede the evidence was uncontroverted that the 
loading operation proceeded smoothly and that at no time 
was any damage to the pipe bed observable, there could 
he no basis for a fueling of negligence. In Sian v. A 'S Ih t 
Danskc-Fratiske /> *. 479 F.2d 28S. 2*9 (5 Cir. 1973) the 
Court held that under such circumstances and in the ab- 
sense of other competent proof upon which the jury might 
find that the ship’s oftieers had knowledge of a defective 
condition or that such a condition should have been dis¬ 
covered by a reasonably prudent ship’s officer, there can 
be no finding of negligence. 

At page 13 of its brief New Jersey Export suggests that 
under f'.sMcr v. I^uckcnbach Ovornras ( or])., 4tKt l .1*. 494. 
the jury could have found that the ship ami its appuite- 
nances were reasonably safe but that the accident occurred 
instantaneously by the stevedores compliance with the 
ship's negligent order to add the last two pieces of over¬ 
weight to the serviceable deck crib. While the record is 
devoid of any evidence to support such an inference this 
concept however has been rejected by the United States 
Supreme Court in Waldron v. Moore-McCormack TAnes, 
3SC, F.s. 724, 720-727. In that case the Court reemphasized 
that under the law as it had defined it, misuse by the crew 
of equipment renders a vessel unseaworthy even though 
the equipment furnished for a particular task is itself safe 
and sufficient. 
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POINT IV 

The right to indemnity is not dependent on a find¬ 
ing of unseaworthiness. 

In Point II of its brief the third-party defendant Inter¬ 
national Terminal Operating Co.. Inc. incorrectly urges 
that since the defendant’s vessel was found not to be un- 
seaworthy, the jury's finding of a breach of warranty of 
workmanlike service by the stevedore is rendered incon¬ 
sistent because the warranty of workmanlike service is 
ultimately derived from a shipowner’s liabilities under the 
seaworthiness guarantee. In Simpson v. Itoyal Rotterdam 
Lloyd, ‘12') F. Supp. 947, bo2 (XI)XY l!Mi4), the Court re¬ 
jected this contention stating: 

“Moreover, Courts have allowed indemnification of 
the shipowner where the shipowner was found negli¬ 
gent to a longshoreman, without requiring a finding 
of unseaworthiness as well. Iirago v. A/S Inger, 305 
F. 2d 139 (2 Cir.), cert, denied, Daniels d Kennedy, 
Inc. v. A/S Inger, 371 L'.S. !»2.j, S3 S. Ct. 292, 9 L.Kd. 
2d 232 (19ti2); Williams v. I'e.nnsylvania It. Co., 313 
F.2d 203 ( 2 Cir. 19(13).” 

See also Weyerhaeuser S.S. ('<>. v. Saeirema Co., 37)5 U.S. 
503, where the judgment of the Court of Appeals was re¬ 
versed and the case sent back for a new trial on the issue 
ot indemnity, where, as in this case, the shipowner was 
held negligent but its vessel was found to be seaworthy. 

Ihe case of Schwartz v. Compagnie General Trans - 
atlantique, 405 F.2d 270 (2 Cir. 19<»8) does not stand for 
nor support the proposition urged by the third-party de¬ 
fendant. In that case this Court declined to apply the 
warranty of workmanlike service doctrine because the in¬ 
jured Immigration Inspector was not on board for the 
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purpose of performing a busines 
iim|. minty-owner had ultimately 
iu^ a statutory function. 


■' service upon wliich the 
relied hut was perform- 


FUINT V 


sufficient*?. ° n A art T f “ * h,powner is n ° conduct 
sufficient to preclude indemnity. 


J " !' <>'“ third-par,y defendant In- 

(W« h 7 !' ° p,,r " tin * f ( ’°- '«-• ortres that the 
IS " T V ,nm ‘ t,0n Hlf ‘ r*«rt of the shipowner 

til., cal ' ; ;V n ; ,,,in,ty " as Hn,m * ntl .v correct ami that 
/- 'iti nnmi SS Cor,,. v. /t„nW, 333 F.2d titld 

, n .,, •' M ’ ;i "' 1 ,fuml,lr Oil ,1 Rrfhnur, Co. v. Phifadrl- 

' ° sh, P Mnntenance Co., 444 F.2d 727 Cl Fir. 1 !» 7 I ) 
support this proposition. 

J;\?'T ha r ,r ss r °- v - X(,,i " » ,a r ‘>" *» m, 

" 1 '‘‘I" 1 Slat - Court however pointed 

hat in the area of contractual indenmitv an applica- 
tion of the theories of active or passive as well as p, /man¬ 
or secondary negligence was inappropriate. Furthermore^ 
It ; r , n f l1 1,1 V. Itn„ol Rotterdam Lloyd, 

a t \r\ ; S,,, T*. at pa *"* 953 an<l !,:4) under the law 
■ *stahli.-hed in this circuit sonic affirmative conduct on 

the part of the shipowner is necessarv in order to L* 

chide indenmitv. The case of /uternatioual TenLul 

f r V ‘ A r - -W*. Stoo,nr. .1 

V V I -T’ ™T rX * ,llis P rH P°* itio n. In that ease 
he ste\ edore s hatch boss had informed one of the ship’s 

officers that his men would walk off the job unless the 

officer turned on the ship’s ventilating system. The offieer 

old the men to continue working and promised to activate 

the ventilating system which was within the shipowner’s 

exclusive control. Phe Supreme Court reversed the Court 

oi Appeals Winch had held that the hatch boss should have 

ceased work when he first learned that the ship’s ven- 
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tilating system was not operating, despite the officer's 
promise to turn on the system and held that the question 
whether the hatch boss had acted reasonably in continuing 
to work in reliance on the officer’s promise, was under the 
circumstances properly an issue of fact. 

Jn Waterman Steamship Corporation v. David, 353 F.2d 
(ifid (5 Cir. 11M55), while the jury had answered the inter¬ 
rogatory whether the stevedore was negligent in the af¬ 
firmative, it answered the interrogatory whether the steve¬ 
dore breached its warranty to perform its job in a reason¬ 
ably safe, proper and workmanlike manner in the negative. 
The Court merely held that the finding of negligence but 
no breach of warranty of workmanlike service was not 
inconsistent under the facts of that case. The case of 
Humble Oil d Refining Co. v. Philadelphia Ship Main. Co., 
444 F.2d 727 (3 Cir. i:)71), involved a claim for indemnity 
against the stevedore which was asserted in a separate ac¬ 
tion from that brought by a longshoreman against the 
shipowner and the issue before the Court was whether it 
was proper to grant summary judgment predicated on the 
jury's answers to special interrogatories in the longshore¬ 
man’s action against the shipowner to which the stevedore 
was not a party. 

Since the burden of proving conduct on the part of the 
shipowner sufficient to preclude indemnity rests upon the 
stevedore and the stevedi e offered no such evidence and 
can point to no evidence in the record of any affirmative 
conduct on the part of the ship or those for whom it was 
responsible, the jury's finding precluding indemnity is in¬ 
correct, not only as a matter of law, but as a matter of fact. 
In fact, there is no evidence in this case even of any inac¬ 
tion on the part of the shipowner within the definition of 
either Waterman Steamship Cor ft. v. David, supra or Hum¬ 
ble Oil <('• Defining Co. v. Philadelphia Ship Mam Co., supra 
sufficient to preclude indemnity. 
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POINT VI 

Under the Authorities cited by the plaintiff the 
Jury’s finding of negligence cannot be sustained. 

The plaintiff’s reference to tin* holding in Cooper v. 
D/S A/S Progress, 1HH F. Sni)i>. 57S (I).('. Pa.. 1%0), that 
“once this testimony became evidence in the case, there was 
implied consent to try the issues raised by such evidence” 
confirms the fact that overloading was never an issue in 
the case and was never intended to he one. In the Cooper 
case the testimony referred to was not objected to. The 
testimony of Montella and Ratliff however, was given over 
objection. In fact, plaintiff's counsel joined in the objec¬ 
tions that there was no testimony in the case that the pipes 
were loaded above the uprights (114a. 257a). The Court 
was incorrect in stating that the question to Montella had a 
bearing on some questions asked by defendant’s counsel 
(257a). The question which defendant's counsel asked was 
whether the pipe bed as construct* <1 by Montella would 
hold any pipe that was loaded uithiti that area (F.mphasis 
supplied) (25<ia, 257a). 

Furthermore, the testimony referred to in tl:«* Cooper 
case fell within a claim set forth in the plaintiff's pre- 
trial memorandum. In this case in addition to stating in 
his objections that there was no evidence in tin* case that 
the pipe was loaded above the top of the uprights, plain¬ 
tiff’s counsel in opposing a motion to dismiss at the end of 
his case stated specifically “tin* testimony is to the effect 
that tin* uprights broke in normal use” (191a). This was 
restated at the end of the entire case (393a). In any event, 
as has been pointed out in Point I of this brief, isolated 
portions of a witness’s testimony do not support any 
inferences, particularly when as in this case the witness 
testified unequivocally and without contradiction at vari¬ 
ance with such an inference. 


I 
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Tlu- case of Van Horn v. (Jul) Atlantic Tallinn Carp., 
:»SH F.2d (»5f* (4 Cir. 1 *. ><»s) (Iocs i t stand for the pro po¬ 
sition tliat the .jury could have found shipowner negligent 
for a faulty inspection or a failure to inspect in the 
absence of evidence of a defective condition which inspec¬ 
tion would have disclosed or which would have heen dis¬ 
coverable by an inspection, as plaintiff appears to urge. 
The 1 'an Ham case in the first instance involved a 
motion for sun mary judgment. Secondly, the plaintiff in 
that case admitted that shortly after he hoarded the vessel 
and before the accident he observed slippery residue on the 
barge. The Court rejected the shipowner’s contention 
that on its delivery of the barge to the shipyard, its duty 
to furnish a safe place of work had ceased, because mi 
the evidence it appeared that the owner of the barge did 
have control at the time of the creation of the dangerous 
condition. In any event in this case it follows from tin* find¬ 
ing of no unseaworthiness that the ship performed its duties 
not only with due diligence but also in accord with the 
absolute standards required for seaworthiness, Sosal v. 
Calmer Steamship Corporation, 33!» F. Supp. 1235, 1237. 


The plaintiff’s reference to the case of Atlantic d Calf 
Stevedores, Inc. v. EUennan Lines, l .S. 3.>.) (11M>"J) 


to support the proposition that the jury could have con¬ 
cluded that the defendant shipowner failed to provide the 


plaintiff with a reasonably safe place to work, is also in 
error. In that case the jury had found both that the 


shipowner was negligent and that its vessel was unsea¬ 
worthy. In this case the jury not only found that the 
vessel was seaworthy, but specifically under the Court’s 
definition of seaworthiness that tin* shipowner had iui- 
nished the plaintiff with a reasonably safe place of work. 
Having so found and further within the Court’s definition 
of seaworthiness that the pipe bed was reasonably lit tor 
its intended purpose*, which as has been pointed out in 
Point II of the main brief, embraces not only stowage, but 








ir> 


also the Insulin# operations, there can he no finding of negli¬ 
gence under the facts of this ease or the applicable law. 
It is obvious that tin* only reason why the jury found 
the shipowner negligent was because of tin* Court's in¬ 
correct charge sis to the responsibility ot the shipowner 
for tin* negligence of the longshoremen and its erroneous 
charge that inaction on the part of the shipowner was 
sufficient to preclude indemnity. 

POINT VII 

The brief of New Jersey Export does not accord 
with the record in this case. 

While New Jersey Export accuses the defendant ship¬ 
owner of presenting testimony out of context, a com¬ 
parison of its brief with the record in this case shows that 
it is New Jersey Export which sets f >rth selective excerpts 
from the testimony out of context. I hough this accusa¬ 
tion is directed at the defendant shipowner, nowhere in 
its brief does New Jersey Export show by a reference to 
the record that anything which is stated in the shipowners 
brief is either selective or presented out of context. 

The appellant does not propose to point out every ex¬ 
cerpt which New Jersey Export has presented out of 
context. At page 10 of its brief. New Jersey Export seeks 
to dismiss the testimony of its foreman Montella that when 
he admitted on cross-examination that the Port Captain did 
not have to tell him what to build the pipe bed with, that the 
lumber which was ordered was what Montella knew was 
needed, and that what the Port Captain was really con¬ 
cerned about, was that money was not wasted amongst 
others, by characterizing it as ‘‘tin* inartful testimony of a 
carpenter foreman's referring to billing practices and ac¬ 
counting procedures”. A reading of the record does not 
support this assertion (2J5a-2J(la, 2J!*a-240a). 


i 


i 
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At page 10, it is also stated categorically that the car¬ 
pentry foreman Montella was not shown the cargo plan 
or the Port Captain’s documents. Montella testified that 
he used the stowage plan sometimes in connection with his 
work as marine carpenter, hut in this instance was not shown 
a copy. Hi- explained that there are times when at the time 
lie begins work aboard a vessel, the Port Captain may not 
know what In- is going to get because all the cargo is not 
booked (233a-234a). With respect to the Port Captain's 
documents, Montella merely testified that lie did not look 
at tin- Port Captain's documents (23oa). 

At page S of its brief New .Jersey Export states that 
“’Pin* jury was also given the question oi whether the 
ship’s conduct prevented New Jersey Export from doing 
its wo’k in a workmanlike manner”. No such issue went 
to the jury (403n-406a). 

New .Jersey Export's brief also talks about overloading, 
and urges that th<* jury could have inferred that at some¬ 
time after loading began the ship ordered the pipe bed to 
be overloaded. It. however, does not support these as¬ 
sertion- by any reference- to tin* record. It- brief obviously 
does not comply with the requirements of Huh* 2S(Jt) of 
the Eederal Hides of Appellate Procedure. 

Respectfully submitted, 

CH'HANOWICZ & CAI.I.AN 
Attorneys for Defendant and 
Third-Party Plaint iff-Appellant 
( in l)c Xar. Mar. Xetumar 
SO Hroad Street 
New York, N. Y. 10004 
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